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Il nodo gordiano della previdenza sociale alla prova del “sozialturismus”.
Per Maggioli Editore, I'approfondimento dell’Avv. Silvia sulla sentenza C-67/2014
“Alimanovic” che si occupa nuovamente del regime previdenziale/assistenziale e dei
lavoratori comunitari che si spostano all’interno del territorio comune” (link).

La Corte di Giustizia della Unione Europea ritorna nuovamente sul fenomeno del c.d.
“sozialturismus”’. E’ questione che riguarda tutti i cittadini comunitari che si muovano
all'interno dell’Unione esercitando il proprio diritto di stabilimento. La preesistenza
della questione stessa nella giurisprudenza comunitaria dimostra come la stessa sia di
fondamentale importanza, in un quadro legislativo di riferimento che non e ancora
particolarmente chiaro.

Si chiede attualmente ai giudici di Lussemburgo di chiarire se il principio di parita di
trattamento di cui all’art. 4 del Regolamento 833/2004 valga - con l'eccezione della
non esportabilita - anche per le prestazioni speciali in denaro di carattere non
contributivo, ai sensi dell’art. 70 del medesimo Regolamento.

In generale la giurisprudenza della stessa Corte consente di affermare che i
benefici di sicurezza sociale possono essere negati in ragione della stabilita
della residenza del soggetto sul territorio dello Stato Membro ospitante,
confermando l'esistenza di tre fasi distinte:

1) Nei primi tre mesi di residenza in uno Stato Membro diverso dal proprio non
sorge alcun diritto a prestazioni di sicurezza/assistenza sociale

2) Nel periodo compreso tra il primo giorno del quarto mese, e fino a tutto il primo
lustro di residenza legale, gli ospiti comunitari inattivi devono dimostrare di avere
risorse proprie sufficienti per mantenersi, senza gravare sul sistema di welfare di
chi ospita

! Si usa in questa sede il termine tedesco, poiché a parere di chi scrive, rende meglio il senso
della questione, rispetto alla traduzione in italiano “turismo sociale”.


http://www.nonautosufficienza.it/2015/10/06/37650/il-nodo-gordiano-della-previdenza-sociale-alla-prova-del-sozialturismus.html
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3) Dopo il quinquennio la fruizione delle prestazioni di sicurezza/assistenza sociale
avviene su base di parita con i nazionali dello Stato Membro ospitante.

Si vuole prevenire - nelle intenzioni della giurisprudenza - I'abuso dei servizi di
sicurezza sociale, da parte di chi rimanga artatamente inoccupato, garantendo allo
Stato Membro ospite di poter rifiutare I'assistenza sociale quando non ne ricorrano i
requisiti.

Il punto di partenza &, o dovrebbe essere, la considerazione per cui questo tipo di
benefici ha quale scopo primario quello di garantire una vita conforme a dignita
umana piuttosto che a facilitare I'ingresso nel mercato del lavoro.

Nella realta, la soluzione di questo problema potra avere riflessi anche
inaspettati. Gli stessi giudici riconoscono la complessita e la delicatezza della
questione, sia sul piano giuridico che umano. Le valutazioni che attendono la Corte
faranno infatti necessario riferimento tanto alla situazione finanziaria dei soggetti
coinvolti che alla loro dignita, cosi come alla reale portata del principio di libera
circolazione e di stabilimento.

Si tratta di una situazione delicata, potenzialmente tale da alimentare
I’euroscetticismo, incidendo su uno dei cardini della costruzione comunitaria in sé,
quale la liberta di stabilimento: essa portera necessariamente a pronunce che
inquadreranno il livello di tutela offerto dal diritto dell’'Unione ai cittadini comunitari
che si muovono all'interno del territorio.

Nei fatti risulta contraria al principio di parita di trattamento I'esclusione automatica
del cittadino comunitario dalla fruizione dei benefici di sicurezza sociale senza alcun
tipo di indagine, e senza consentire la prova contraria, sull’esistenza di un legame
comunque solido con lo Stato Membro ospitante.

Dalle argomentazioni dell’Avvocato Generale, qui in commento, si evince quindi che se
un cittadino comunitario dimostra l'esistenza di tale tipo di legame con lo stato
membro in cui si trova a vivere, e nel quale abbia gia prestato attivita lavorativa, non
trova applicazione |'esclusione automatica, anche nel caso di perdita dello status di
lavoratore.

Tali conclusioni poggiano anche sulla circostanza per cui la direttiva sul diritto di libera
circolazione e di soggiorno dei cittadini dell'lUnione, non elenca in maniera esaustiva le
circostanze nelle quali un lavoratore migrante pud, nonostante la perdita del suo
impiego, continuare a beneficiare del predetto status.
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Tale elemento consente di evidenziare la cifra di effettiva novita del caso in
commento, per il quale I’'esclusione dal godimento dei benefici di sicurezza sociale e
automatica, in coerenza con il precedente “caso Dano”, solo per coloro che fondano la
loro presenza sul territorio di uno stato membro diverso da quello di cui sono
nazionali, esclusivamente sulla ricerca di un lavoro.

La lettura coordinata del presente caso rispetto alla giurisprudenza prevalente
consente di affermare che il cardine della costruzione europea continua ad essere
I'occupazione o la sua ricerca ma la controversia Alimanovic sembra voler riaffermare
la centralita della liberta di circolazione e di stabilimento.

Le conclusioni assunte, pur non vincolanti per la futura decisione della Corte sul
caso, riconoscono che le due liberta citate costituiscono un qualcosa di
fondamentale ed assoluto all’interno del diritto dell’'Unione Europea.

La soluzione del caso, in conformita ai Trattati quindi, puo e deve essere quella per cui
un cittadino comunitario che abbia lavorato nel territorio dell’'Unione al di fuori dei
confini dello stato di cui & cittadino, pud avere accesso alle prestazioni di sicurezza
sociale dello stato ospite, sulla base di un titolo di soggiorno svincolato dai limiti di
reddito, qualora abbia I'affidamento dei figli e questi ultimi frequentino la scuola nel
territorio dello stato a cui si chiede assistenza.



Court of Justice of the European Union
PRESS RELEASE No 35/15
Luxembourg, 26 March 2015

Advocate General’s Opinion in Case C-67/14
Jobcenter Berlin Neukoln v Nazifa, Sonita, Valentina and Valentino
Press and Information Alimanovic

According to Advocate General Wathelet, EU citizens who travel to a Member State
of which they are not nationals in order to seek employment may be excluded from
entitlement to certain social benefits

However, if the person in question has already been employed in that Member State, he may not
automatically be refused such benefits

In its recent judgment in Dano,* the Court of Justice held that Member States may exclude from
entitlement to social assistance EU citizens who arrive in their territory without intending to find a
job. That case involved German basic provision (‘Grundsicherung’) benefits, which are intended in
particular to cover the beneficiaries’ subsistence costs.

In the present case, the Court has been called upon to decide whether an EU citizen who is
seeking employment after having already worked for a certain period of time in the host Member
State may also be refused such benefits.

Ms Nazifa Alimanovic and her three children, Sonita, Valentina and Valentino, are all Swedish
nationals. The three children were born in Germany in 1994, 1998 and 1999, respectively. After
living abroad, the family re-entered Germany in June 2010. Between then and May 2011, that is to
say, for less than a year, Ms Alimanovic and her elder daughter, Sonita, worked in short-term jobs
or under employment-promotion measures in Germany. The two women have not worked since.
From 1 December 2011 to 31 May 2012, they received subsistence allowances for beneficiaries fit
for work (‘Arbeitslosengeld II’), while Valentina and Valentino received social allowances for
beneficiaries unfit for work. Subsequently, the competent German authority, the Jobcenter Berlin
Neukdln, stopped paying those allowances, taking the view that Ms Alimanovic and her elder
daughter, Sonita, as foreign jobseekers, and in consequence, Valentina and Valentino as well,
were excluded from entitlement to the allowances in question. According to the German legislation,
non-nationals (and members of their family), whose right of residence arises solely out of the
search for employment, may not claim such benefits. The Bundessozialgericht (Federal Social
Court, Germany), before which the case has been brought, asks the Court whether that exclusion
is compatible with EU law.

In his Opinion given today, Advocate General Melchior Wathelet takes as his starting-point the
premise that the benefits at issue in this case, just as in Dano, are intended (at least
predominantly) to guarantee the means necessary to lead a life in keeping with human dignity, and
not (or only secondarily) to facilitate access to the labour market. It follows that those benefits must
be regarded as social assistance benefits within the meaning of the EU Citizenship Directive.? **

! Case C-333/13 Dano, see also Press release No 146/14.

2 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the
Union and their family members to move and reside freely within the territory of the Member States amending Regulation
(EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC,
75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (OJ 2004 L 158, p. 77, corrigenda OJ 2004 L 229, p. 35, and OJ
2005 L 197, p. 34).

% Mr Wathelet starts, in addition, from the premise that these too are special non-contributory benefits within the meaning
of Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination of
social security systems (OJ 2004 L 166, p. 1, corrigendum OJ 2004 L 200, p. 1), as amended by Commission Regulation
(EU) No 1244/2010 of 9 December 2010 (OJ 2004 L 338, p. 35).

WWW.curia.europa.eu



http://curia.europa.eu/juris/documents.jsf?num=C-333/13
http://curia.europa.eu/jcms/upload/docs/application/pdf/2014-11/cp140146en.pdf

While recalling that discrimination against an EU citizen on grounds of nationality is prohibited, the
directive allows derogation from that principle in respect of social assistance benefits. According to
the directive, a Member State is not obliged to confer entitlement to social assistance during the
first three months of residence or, as the case may be, the longer period of job seeking for EU
citizens who entered the host Member State for that purpose.

According to the Advocate General, that exception must be interpreted restrictively and any
limitations that arise must be legitimate. Mr Wathelet therefore proposes that three situations
should be distinguished.

Firstly, a national of one Member State who enters the territory of another Member State
and stays there (for less than three months or for more than three months) without the aim of
seeking employment there may, as the Court held in the judgment in Dano, legitimately be
excluded from social assistance benefits, in order to maintain the financial equilibrium of
the national social security system.

Secondly, such exclusion is also legitimate, for the same reasons, in respect of a national of
one Member State who moves to the territory of another Member State in order to seek
employment there.

On the other hand, as regards, thirdly, a national of one Member State who stays for more
than three months in the territory of another Member State and has worked there, the
Advocate General considers that such a person may not automatically be refused the
benefits in question.

It is true that an EU citizen having worked in national territory for less than one year may, in
accordance with EU law, lose the status of worker after six months of unemployment (in the case
of Ms Alimanovic and her daughter Sonita, that happened in December 2011).

Nevertheless, it runs counter to the principle of equal treatment® to exclude automatically an
EU citizen from entitlement to social assistance benefits such as those at issue beyond a
period of involuntary unemployment of six months after working for less than one year
without allowing that citizen to demonstrate the existence of a genuine link with the host
Member State.

In that regard, in addition to matters evident from the family circumstances (such as the children’s
education), the fact that the person concerned has, for a reasonable period, in fact genuinely
sought work is a factor capable of demonstrating the existence of such a link with the host Member
State. Having worked in the past, or even the fact of having found a new job after applying for the
grant of social benefits, should also be taken into account to that end.

Beyond the questions of the Bundessozialgericht, Mr Wathelet emphasises that, if it is
demonstrated that the children Valentina and Valentino Alimanovic are duly continuing their
education within an establishment in Germany (which it is for the Bundessozialgericht to
ascertain), they — like their mother, Ms Alimanovic — enjoy a right of residence in German
territory under EU law. The children of a national of one Member State who works or has worked
in the host Member State and the parent who is their primary carer can claim a right of residence in
the latter State owing to the sole fact that EU law® confers on those children a right of access
to education. That right of residence is not dependent on the conditions laid down in the EU
Citizenship Directive (including the requirements of having sufficient resources and comprehensive
sickness insurance). In those circumstances, exclusion from social assistance benefits,
provided for by the German legislation, is not applicable to the situation of Ms Alimanovic

*If this should not be the case, he takes the view that the compatibility of exclusion from the benefits in question would
have to be analysed in the light of the provisions on the free movement of workers in the EU Treaties. In such an
analysis, the same reasoning should apply.

® As laid down by the EU Treaties and clarified by Regulation No 883/2004 and Directive 2004/38.

6 Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April 2011 on freedom of movement
for workers within the Union (OJ 2011 L 141, p. 1).
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or to that of her two younger children, since it applies only to persons ‘whose right of residence
arises solely out of the search for employment and their family members’.

NOTE: The Advocate General’s Opinion is not binding on the Court of Justice. It is the role of the Advocates
General to propose to the Court, in complete independence, a legal solution to the cases for which they are
responsible. The Judges of the Court are now beginning their deliberations in this case. Judgment will be
given at a later date.

NOTE: A reference for a preliminary ruling allows the courts and tribunals of the Member States, in disputes
which have been brought before them, to refer questions to the Court of Justice about the interpretation of
European Union law or the validity of a European Union act. The Court of Justice does not decide the
dispute itself. It is for the national court or tribunal to dispose of the case in accordance with the Court’s
decision, which is similarly binding on other national courts or tribunals before which a similar issue is raised.

Unofficial document for media use, not binding on the Court of Justice.
The full text of the Opinion is published on the CURIA website on the day of delivery.

Press contact: Christopher Fretwell @ (+352) 4303 3355
Pictures of the delivery of the Opinion are available from "Europe by Satellite" @ (+32) 2 2964106
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